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Agenda Item Summary 
 

BACKGROUND 
 
 
 
 
 
 
 
 
 
 
 
 
 

It is a policy in the State of Oregon to provide for upstream and 
downstream passage for native, migratory fish.  The Oregon Department of 
Fish and Wildlife (Department) administers Oregon Fish Passage Statutes 
(ORS 509.580 through 509.910) and corresponding Administrative Rules 
(OAR 635-412-0005 through 0040).  With some exceptions, a person 
owning or operating an artificial obstruction may not construct or maintain 
any artificial obstruction across waters of this state that are inhabited, or 
historically inhabited, by native migratory fish (NMF) without obtaining 
fish passage approval.  Projects that construct, replace, repair, or abandon 
artificial obstructions (dams, dikes, culverts, bridges, water diversion 
structures, tide gates or other hydraulic facilities) are triggers to Oregon’s 
passage rules and regulations and invoke the Department’s passage 
authority.  Prior to these construction activities or “trigger events” 
owners/operators of projects are required to submit fish passage plans to 
the Department for review and approval.   
 
Oregon Department of Transportation’s (ODOT) mission is to provide a 
safe, efficient transportation system that supports economic opportunity 
and livable communities for Oregonians.  ODOT has a proven record of 
enhancing fish passage and contributing to the Oregon Plan for Salmon 
and Watersheds.  Between 1997 and 2017, ODOT has invested 
transportation funds on 148 fish passage projects around the state.  These 
projects, completed by ODOT’s Fish Passage Program, have improved 
access to over 486 miles of priority stream habitat for native, migratory 
fish.   
 
The ODOT and the Oregon Department of Fish and Wildlife (Department) 
are proposing to continue a Culvert Repair Programmatic Agreement 
(CRPA) pilot project that allows ODOT to make specific short-term repairs 
to culverts without having to meet full fish passage criteria at the repair 
location from 2018 through 2022.   The Oregon Fish and Wildlife 
Commission (Commission) approved an earlier version of the CRPA in 
October of 2014 (effective 2015 through2017).  If the new agreement is 
approved, ODOT will have the ability to make critical repairs to aging 
culverts in a cost effective manner, while providing a net benefit to NMF 
over the status quo by improving fish passage at each site repaired.   
 
ODOT’s culvert inventory has revealed that approximately 10,500 culverts 
are in poor or critical condition and need to be repaired or replaced in the 
near term to maintain the safety and integrity of the state highway system.  
ODOT estimates the cost to replace these culverts will exceed one billion 
dollars.  This cost would be substantially higher for installation of larger 
culverts or bridges to meet fish passage criteria.  Culvert repair work on 
fish-bearing streams has largely been deferred over the past 10 years, 
mainly due to the inability to meet fish passage design criteria and the lack 
of available funding.  ODOT culvert repairs can typically be completed for 
between $50,000 to $150,000 dollars, as opposed to a culvert replacement 
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project that meets fish passage criteria that can range in cost from $1.5 to 
$5 million dollars. 
 
Based on lessons learned from the previous pilot project (and to meet the 
needs of an expanded program), several changes to the previous agreement 
are proposed.  The CRPA will be for a five year term (2018-2022) and the 
geographic area for repairs will be expanded statewide. Repairs at high 
priority fish passage culverts as determined by the Department will be 
allowed, however culverts on the ODOT Ten Year Passage 
Implementation Plan will be excluded. The new agreement also lays out set 
timelines for projects to be scoped and reviewed before they are 
implemented. ODOT will fund high priority fish passage restoration 
projects off the state highway system to offset delayed passage at culvert 
repair locations.  ODOT will provide $2 million dollars at the beginning of 
the agreement for the first 40 culverts and $50,000 for each additional 
culvert. ODOT estimates 100 culverts will be repaired during this period 
for a total of $5 million in high priority fish passage restoration. 
 
Through the agreement, ODOT will continue to fund the ODFW/ODOT 
Fish Passage Liaison Position to assist in implementation of the agreement.  
 

 On September 15, 2017, the Department published a press release 
requesting public comments on the new Statewide Culvert Repair 
Agreement three weeks in advance of the Oregon Fish Passage Task Force 
meeting held on October 20, 2017.  Comments from the public were 
accepted through October 9, 2017.  Prior to the meeting, the Fish Passage 
Task Force was provided a copy of the draft Agreement and all comments 
received through the public comment solicitation.  The Department and 
ODOT jointly presented information on the changes in the proposed 
Agreement, after which, the Task Force made a motion to support the 
Agreement and made a recommendation to the Commission for approval 
(8-0) with a condition that the fish passage benefits of the program be 
monitored and evaluated.  ODFW additionally received comments from 
the USFWS and WaterWatch of Oregon.  These comments are included in 
attachment 6. 

  
  
ISSUE 1 APPROVAL OF ODOT CULVERT REPAIR PROGRAMMATIC 

AGREEMENT PROJECT 
 
ANALYSIS 
 

 
Oregon laws mandate fish passage at artificial obstructions and existed 
prior to statehood.  Oregon’s existing fish passage legislation (ORS 
509.580 -509.901) signed into law in 2001 requires the installation of fish 
passage or alternatives at the owner/operator’s expense at all artificial 
obstructions (in bodies of water in which native, migratory fish are 
currently or have historically been present) at the time of specific trigger 
events.  These include:  

• construction (which includes major replacement or structural             
modifications) of an artificial obstruction 
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• abandonment of an artificial obstruction 
• fundamental change in permit status at an artificial obstruction 

 
The premise of fish passage legislation passed in 2001 was to craft laws 
that were reasonable for owners/operators of passage obstructions (allow 
time to plan for the financial burden of future passage trigger events), 
provide benefits to fish that migrate for their lifecycle needs, and to 
develop policy that has adequate flexibility for the Commission to waive 
passage requirements under appropriate circumstances.  This CRPA meets 
the intent of Oregon’s fish passage policy while encouraging cooperation 
between the two agencies.  This project will minimize ODOT’s financial 
burden of making short-term culvert repairs while maintaining the integrity 
of Oregon’s passage policy and the authority of the Commission to enforce 
this policy. 
 
Oregon Administrative Rule (OAR) 635-412-0020(3)(b) provides the 
Department with the authority to grant a programmatic approval of fish 
passage for multiple obstructions of the same type i.e., culverts.  The 
subsequent subsections of this rule (A-E) provided the framework for this 
Culvert Repair Agreement. The underlying premise of the CRPA is to do 
no harm to fish and habitat, and provide benefits to native, migratory fish, 
while providing ODOT a means to repair failing culverts.  The CRPA 
provides ODOT the flexibility to manage the pending culvert crisis by 
allowing specific short-term culvert repairs while providing improved fish 
passage at each repair site and strategically targeting significant passage 
improvements at statewide fish passage priority locations using the fish 
passage restoration funds.  This CRPA precludes culvert replacements and 
structural repairs that extend the culvert life beyond its original life 
expectancy.   
 
The CRPA provides ODOT a fish passage trigger delay at culvert sites 
repaired during the 5-year project.  In lieu of providing “criteria” passage 
at these culvert repair sites, ODOT will improve fish passage conditions at 
each site.  The Department will review the culvert repair list each year in 
advance of the construction season to ensure proposed repairs meet the 
eligibility requirements of the CRPA.  Additionally, ODOT shall be 
responsible to monitor, track, and report on pre and post treatment culvert 
repairs and fish passage improvements.  Annual monitoring and reporting 
will ensure that the improved levels of fish passage at the culvert repair 
sites were achieved. 
 
The fish passage restoration fund ($2 million upon approval and an 
additional $50,000 per culvert beyond the initial 40 culverts), committed 
on behalf of ODOT as part of this CRPA, will offset the delay in full fish 
passage at the culverts repaired.  These funds will be managed and 
administered by the Department to specifically address high priority fish 
passage restoration projects identified by the Department.  These fish 
passage restoration projects will be independent of ODOT ownership and 
geographic location of the culvert repairs.  Fish passage restoration 
projects are typically voluntary in nature and require outside funding 
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entities to assist with project design and implementation.  Unfortunately, 
demand is high for these limited funds and the frequency of these projects 
is limited.  This new passage restoration fund will provide the Department 
a mechanism to expeditiously and efficiently make improvements at 
statewide high priority passage locations while providing a mechanism to 
allow ODOT to make short-term repairs at failing culverts.   
 

This CRPA will provide a mechanism for ODOT to demonstrate the need 
for improved culvert inventories and data management systems.  This 
information may help secure future transportation funds to better manage 
and maintain the highway system culvert infrastructure.  We believe this 
Agreement is good governance between two state agencies with different 
missions.  We also believe the 5-year project will be a win-win for fish and 
the safety of the traveling public and help insure uninterrupted commerce. 
 
We believe this CRPA will provide a net benefit to native, migratory fish 
over the status quo through fish passage improvements at each culvert 
repaired under this CRPA and through the investments made by ODOT at 
statewide fish passage priority locations identified in the ODFW Statewide 
Fish Passage Priority List, previously approved by the Commission. 
 

OPTIONS 
 

1. Approve the Culvert Repair Programmatic Agreement Pilot Project, 
2. Modify and approve the Culvert Repair Programmatic Agreement 

Pilot Project, or 
3. Deny the Culvert Repair Programmatic Agreement Pilot Project 
 

STAFF 
RECOMMENDATION 

Staff recommends the Commission approve this 5-year ODOT Culvert 
Repair Programmatic Agreement in Oregon. 

 

DRAFT MOTION 
 
 
EFFECTIVE DATE 

I move to approve the Oregon Department of Transportation Culvert Repair 
Programmatic Agreement Pilot Project as proposed by staff in Attachment 2. 
 
Date of last signature by the Chair of the Oregon Fish and Wildlife 
Commission and the Deputy Director of the Oregon Department of 
Transportation. 


